The European Green Deal and International Law

Overview

• The international law foundation of the European Green
Deal
• The principle of sustainable development
• Agenda 2030
• International climate change law
• International law as an obstacle to the realization of the
European Green Deal
• “Carbon leakage”, the CBAM and WTO law
• International investment law vs. decarbonization
policies: the case of the Energy Charter Treaty

Does that ring a bell to you?
The judgment of the International Court of Justice in
the Gabčíkovo Nagymaros case (1997)
Throughout the ages, mankind has, for economic and other reasons,
constantly interfered with nature. In the past, this was often done
without consideration of the effects upon the environment. Owing to
new scientific insights and to a growing awareness of the risks for
mankind - for present and future generations - of pursuit of such
interventions at an unconsidered and unabated pace, new norms and
standards have been developed, set forth in a great number of
instruments during the last two decades. Such new norms have to be
taken into consideration, and such new standards given proper weight,
not only when States contemplate new activities but also when
continuing with activities begun in the past.
This need to reconcile economic development with protection of the
environment is aptly expressed in the concept of sustainable
development.

The 2030 Agenda for
Sustainable Development
• Adopted by the UN General Assembly in 2015
• 17 Sustainable Development Goals (SDGs), 169 targets and 232 indicators

• Three pillars:
• Economic growth
• Social inclusion
• Environmental protection
• «Environmental cluster»:
• Goal 6: availability and sustainable management of water and
sanitation for all
• Goal 13: contrast to climate change and its impact
• Goal 14: sustainable use of oceans, seas and marine resources
• Goal 15: protection, restore and sustainable use of terrestrial
ecosystems
• Other SDGs touch upon environmental issues by integrating them with
the development agenda as a whole (e.g. Goal 12 on responsible
consumption and production)

The Green Deal is an integral part of this Commission’s
strategy to implement the United Nation’s 2030 Agenda
and the sustainable development goals […]. As part of the
Green Deal, the Commission will refocus the European
Semester process of macroeconomic coordination to
integrate the United Nations’ sustainable development
goals, to put sustainability and the well-being of citizens at
the centre of economic policy, and the sustainable
development goals at the heart of the EU’s policymaking
and action.

The international legal regime on the
fight against climate change

• The UN Framework Convention on
Climate Change (UNFCCC, 1992)
• The Kyoto Protocol (1997)
• The Doha Amendment (2012)
• The Paris Agreement (2015)

The 2015 Paris Agreement

• All Parties (including developing States) commit themselves to reducing
GHGs emissions
• The extent of this commitment is defined unilaterally by each party through
the submission of so-called Nationally Determined Contributions (NDCs)
• Every five year each party shall communicate a new NDC
• “Each Party’s successive nationally determined contribution will represent a
progression beyond the Party’s then current nationally determined contribution”
(art. 4(3))

• When becoming Party to the Paris Agreement, the EU committed itself to
reducing GHGs emissions by at least 40 % by 2030

The implementation of the Paris Agreement in
the EU legal order
• The EU Emission Trading System (ETS)
• Established in 2005, it covers 30 States (EU States + Iceland, Liechtenstein and Norway), it applies the
“Cap and trade” principle to economic operators (almost 40 % total European emissions)
• The «cap» is set at the European level and the emission allowances are normally auctioned by
Member States to the operators. After each year a company must surrender enough allowances to
cover all its emissions, otherwise heavy fines are imposed. If a company reduces its emissions, it can
keep the spare allowances to cover its future needs or else sell them to another company that is short
of allowances
• The cap is reduced over time so that total emissions incrementally fall in compliance with the
commitments taken under the Paris Agreement
• To the extent that there is a “cap” that is legally binding, allowances to emit GHGs become a scarce
resource, with the consequence that it could be assigned a price, to be paid by polluters (so-called
“carbon pricing”)
• Regulation on effort sharing
• It applies to sectors not included in the EU ETS
• It sets differentiated objectives for each Member State

What’s new in the European Green Deal?

• More ambitious climate targets for 2030 and 2050
• EU’s «Nationally determined contribution» is raised from 40 to 55 % of emissions
reduction by 2030
• «Fit for 55 %» package (e.g. strenghtening and broadening the EU ETS)
• The European Climate Law
• It introduced a legally binding target under EU law of net zero greenhouse gas
emissions by 2050
• It established monitoring mechanims to keep track of the progresses of States and
EU institutions towards the achievement of the target

Liberalization of world trade and the risk of
“carbon leakage”
“[S]ituation that may occur if, for reasons of costs
related to climate policies, businesses were to
transfer production to other countries with laxer
emission constraints” or “EU products are replaced
by more carbon-intensive [but cheaper] imports”
(Source: European Commission)
The traditional approach: free allowances to EU
operators in sectors affected by “carbon leakage”
Problem: watering down of the EU carbon pricing
system

The contrast to
carbon leakage
in the Green
Deal

Enhancing climate
targets in EU trade
agreements

The “carbon
border adjustment
mechanism”

Green deal and EU Trade agreements

• Potential for «de-flexibilizing» climate mitigation commitments under the Paris Agreement
(e.g. by allowing the adoption of trade sanctions as a consequence of the failure to comply
with them)
• However, existing draft T&I agreements only envisage conciliation mechanisms when it
comes to disputes concerning non-trade-related norms

The carbon
border
adjustment
mechanism
(CBAM)

What is that?
A price put on imports of certain goods from third
countries based on the quantity of GHG-emissions
released by their production
How to calculate its amount?
On the basis of the average price of EU allowances
under the EU ETS (Art. 21 Draft CBAM Regulation)
What if the imported good has already been subject to
“carbon pricing” in the country of origin?
The amount to be paid will be reduced accordingly so as
to avoid a double “carbon pricing” (Art. 9 Draft CBAM
Regulation)

Why should there be a
problem of compatibility
with WTO law?

The Most-Favoured Nation Clause (Art. I GATT)
• Prohibition of external discrimination
• Preferential treatments accorded by a WTO Member
to another should be automatically extended to all
other WTO Members

Relevant WTO
principles

National Treatment Clause (Art. III GATT)
• Prohibition of internal discrimination
• Once custom duties (if applicable) are paid, goods,
services, trademarks and patents should be treated in
the same way as national ones

Consolidation Rule (Art. II GATT)
• WTO Members are prohibited from collecting tariffs
at levels greater than those agreed to at the time of
their accession to the Organization

Consolidation
rule and
national
treatment

• The introduction of the CBAM could result in the increase of the
overall level of tariffs collected on goods imported in the EU, so
raising an issue of compatibility with the Consolidation Rule (Art.
II GATT)
• To the extent that it is intended to apply a differential treatment
to imported goods, which are in every respect similar to EU ones
but for the production process (“carbon footprint”), the CBAM
could be deemed in contrast with the National Treatment Clause
(Art. III GATT)

Solutions
• Art. II(2) GATT allows Members applying to imported goods “a
charge equivalent to an internal tax imposed […] in respect of the
like domestic product” (in the case at hand the price of EU
allowances under the EU ETS)
• The treatment of imported and EU goods is only formally
different, as both of them are subject to “carbon pricing”
mechanisms that are substantially equivalent

The Most
Favoured
Nation Clause
(MFNC)

• The CBAM is meant to apply a differential treatment between
imported goods, which are in any respect “similar” but for their
“carbon footprint” and/or their subjection, in the country of
origin, to (more or less strict) carbon pricing mechanisms
• This could be considered a breach of the prohibition of external
discrimination under the Most Favoured Nation Clause (Art. I
GATT)
• In light of WTO case law, whether a product is “like” another
should be established in light of consumers’ preferences
• If “carbon footprint” and/or “carbon pricing” have not a
measurable impact of these preferences they cannot justify,
by themselves, a differential treatment

A possible way out
• Art. XX GATT allows Members derogating from their obligations –
including the MFNC – with a view to enforcing measures
“necessary to protect human, animal or plant life or health” (lett.
b) and/or “relating to the conservation of exhaustible natural
resources” (lett. g)…
• … provided that the measures at hand “are not applied in a
manner which would constitute a means of arbitrary or
unjustifiable discrimination […] or a disguised restriction on
international trade”

The «non discrimination»
requirement under Article XX GATT:
the Shrimp/Turtle case (1998)

• The US Endangered Species Act of 1973 prohibited to take five
species of sea turtles within the US, in its territorial sea and
the high seas. The Act required that US shrimp trawlers use
“turtle excluder devices” (TEDs) in their nets
• As a complement to this legislation, in 1989 the US enacted a
ban on the importations of shrimps harvested with technology
that may adversely affect protected sea turtles

The «non discrimination»
requirement under Article XX GATT:
the Shrimp/Turtle case (1998)
• The US then promoted the adoption of the 1994 InterAmerican Convention for the Conservation and Preservation
of Sea Turtles with a view to providing countries in the
western hemisphere technical and financial assistance and
longer transition periods for using TEDs
• No attempt in this sense was made with regard to Asian
countries involved in shrimp trawling (India, Malaysia, Pakistan
and Thailand), which filed a complaint before the DSB
• The US invoked Art. XX(g) GATT as e defense

The «non discrimination»
requirement under Article XX GATT:
the Shrimp/Turtle case (1998)

While considering Article XX relevant in the case at hand,
the WTO Appellate Body held that the requirements set
forth therein were not met. In its view, the US conduct was
indeed discriminatory against Asian countries, since in
relation to them no co-operative good faith effort was
made with a view to avoiding the negative effects of the
ban on importations

Implications for
the legality of
the CBAM
under WTO law

• Inexistence of a global carbon market as well
as of universally accepted methodologies to
establish the carbon footprint of a product
• High likelihood that the CBAM is viewed as
arbitrary and discriminatory, and thus not
justified under Art. XX GATT, by WTO bodies
• To avoid this, the EU should undertake a
good faith effort to stipulate international
agreements with States affected by the
CBAM with a view to reaching a shared
understanding on the working of this carbon
pricing mechanism

A “major obstacle” to the green transition: the Energy Charter
Treaty

The Energy Charter Treaty in a nutshell
• Stipulated in 1994 with a view to fostering investments in the energy
sectors in former socialist countries
• The EU is a Party to the Treaty, along with its Member States (with the
exception of Italy)
• The Charter provides strong guarantees to all investors in the energy sector,
including those investing in fossil fuels
• On the other hand, it contains very limited references to environmental protection

• In case of dispute between investors and States, the former can institute
proceedings before an international arbitral tribunal
• The Energy Charter constitutes the most invoked treaty in investment arbitration
• The awards handed down by arbitral tribunals against a State can be enforced with
no (or few) formalities in a wide number of States

• Public measures severely affecting the enjoyment of an investment may be
characterized by arbitral tribunals as “indirect expropriation” under Art. 13
of the Charter
• As a consequence, the State may be condemned to pay full compensation to the
investor

The Energy
Charter Treaty
and the Green
Deal

What to do?
• Reform of the Charter to include stronger environmental provisions
• Problem: unwillingness of non-European countries (e.g. Japan) to revise
the Charter
• Collective withdrawal of EU and its Member States from the Charter
• Problem: the 20 years “sunset clause” (see the Italy’s case)
• Termination of the Charter as regards the relationship among EU Member
States (as well as, if possible, the non-EU countries belonging to the
European Economic Area)
• Feasible solution, but with limited effects: investors from countries not
adhering to the termination agreement will still benefit from the
protection bestowed by the Charter

